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State of Oregon
Department of
Environmental
Quality

Oregon Department of Land
Conservation and Development

July 21,2010

Mike Bussell

USEPA Region 10

Office of Water and Watersheds
1200 Sixth Avenue, OWW-135
Seattle, WA 98101

John King

Office of Coastal Resource Management
National Ocean and Atmospheric Administration
1305 East West Highway #11305

Silver Spring, MD. 20910

RE: Oregon Department of Environmental Quality’s Response to the EPA and NOAA’s
Conditions of Fully Approving Oregon’s Coastal Nonpoint Program (CNPCP), submitted by
letter dated May 12, 2010.

Dear Mr. Bussell and Mr. King:

This is to provide an update of the Oregon Department of Environmental Quality’s (DEQ)
progress in response to the U.S. Environmental Protection Agency (EPA) and National Ocean
and Atmospheric Administration INOAA)’s Conditions of Fully Approving Oregon’s Coastal
Nonpoint Program (CNPCP) letter dated May 12, 2010 (Attachment A). Your May 12, 2010
letter identified three management measures in Oregon’s CNPCP that had not yet been approved

and contained requirements for what DEQ must do to address the deficiencies. y
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ONSITE SEWAGE DISPOSAL SYSTEMS (OSDS)

EPA and NOAA Requirements:

1. *“Adopt new rules requiring regular inspections for OSDS. Inspecting the systems at
time of property transfer by trained/certified inspectors as laid out in Oregon's October
29, 2009 draft strategy is sufficient. Please provide NOAA/EPA with a copy of the draft
rules to review to ensure the final rules will meet Coastal Nonpoint Program
requirements.”

Timeline in May 12, 2010 EPA/NOAA Letter:

o November 30, 2010: Policy Option Package for Rules Development completed.
we.. January 2011 through June 2011: Request funding from the 2011 Oregon Legislature to
7 supporttime-of-sale inspections for OSDS.
s . June through December 2012: Provide drafi(s) of rule language to NOAA and EPA for
;| review/comment.. .
/o December 31, ZOf 2; Jaule development completed.
e January 31,2013} Submzt new rules to NOAA and EPA for review/approval.
ey Marciz 2013: Rz:le zmp[emmtanon and inspections begin.

¢ 4

DEO Actmhes m Meet EPA & NOAA Requirements:

DEQ has reviewed the milestones listed and is committed to meeting these milestones. DEQ
will keep NOAA and EPA informed throughout the rule making process and share rule
information and drafts during that process.

The Onsite Advisory Committee recommended to proceed with rulemaking to address EPA and
NOAA’s comments. DEQ has developed a Policy Option Package and will submit in the
agency’s request budget to the Governor’s office.

DEQ Timeline: DEQ is currently meeting the EPA and NOAA timelines.

o November 30, 2010: Policy Option Package for Rules Development completed (on
schedule).

o January 2011 through June 2011: Request funding from the 2011 Oregon Legislature to
support time-of-sale inspections for OSDS (on schedule).

o June 2011 through December 2012: Provide drafi(s) of rule language to NOAA and
EPA for review/comment (on schedule).

o December 31, 2012: Rule development completed (on schedule).

e January 31, 2013: Submit new rules to NOAA and EPA for review and CNPCP approval
(on schedule).

o March 2013: Rule implementation and inspections begin (on schedule).

o]
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NEW DEVELOPMENT

EPA and NOAA Requirements:

1. “Complete TMDL Implementation Guidelines for the Coastal Nonpoint Program
management area that incorporate the new development management measure requirements
or practices consistent with the new development measure. Please provide NOAA and EPA
with drafts of the guidance to review to ensure the final product will meet Coastal Nonpoint
Program requirements.

2. Submit a strategy and schedule for completing and updating TMDL Implementation Plans
within the Coastal Nonpoint Program management area to be consistent with the new TMDL
Implementation Guidance.”

Timeline in May 12, 2010 EPA/NOAA Letter:

o June 30, 2010: Initial draft guidance document completed and provided to NOAA and
EPA for review and comment.

« December 31, 2010: Final draft guidance document completed and provide to NOAA and
EPA for review and comment.

»  March 31, 2011: Public review of final draft guidance document completed.

o June 30, 2011: Final guidance document released and submitted to NOAA and EPA,
along with strategy and schedule for updating TMDL Implementation Plans.

o June/July 2011: Workshops for Designated Management Agencies begins.

DEQ Activities to Meet EPA & NOAA Reqguirements:

DEQ has developed the table of contents and is making progress on a draft of the “Water Quality
Implementation Plan Guidance for Urban/Rural Residential Land Uses within the Coastal Area.
The table of contents was developed with input from the newly formed DEQ CNPCP New
Development staff workgroup with representatives from the following DEQ water programs:
stormwater, drinking water, TMDL, and NPS HQ staff, and regional basin coordinators.

DEQ Timeline: DEQ proposes a date of August 30, 2010, for submittal of the draft guidance to
EPA and NOAA. The other timeframes should be met by DEQ.

o June 30, 2010: Initial draft guidance document completed and provided to NOAA and
EPA for review and comment (will be submitted by August 30, 2010).

» December 31, 2010: Final draft guidance document completed and provide to NOAA and
EPA for review and comment (on schedule).

s March 31, 2011: Public review of final draft guidance document completed (on
schedule).

s June 30, 2011: Final guidance document released and submitted to NOAA and EPA,
along with strategy and schedule for updating TMDL Implementation Plans (on
schedule).

o June/July 2011: Workshops for Designated Management Agencies begins (on schedule).
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ADDITIONAL MANAGEMENT MEASURES FOR FORESTRY

EPA and NOAA Requirements:

1

“Commit to the prescriptive TMDL, Implementation Plan, and "safe harbor" BMP approach
("Option 1" under the State's proposal) that will satisfy the additional management measures
Jor forestry condition, specifically addressing riparian and landslide-prone areas, and road

Provide a legal opinion from the Oregon Attorney General's Office that clearly concludes
Oregon DEQ has the authority to prevent nonpoint source pollution and require
implementation of the additional management measures for forestry. Specifically, under the
state's current proposal, the legal opinion must conclude that DEQ has the authority to
enforce TMDLs, including "safe harbor" BMPs, with regard to riparian buffers, landslide
prone areas, and legacy roads.

Provide a more detailed description of the new prescriptive TMDL process. This revised
description should:

a. Clarify the mechanism DEQ plans on using to require prescriptive, "safe harbor"

BMPs. Will the BMPs (or possibly a menu of "safe harbor” BMPs to select from) be
placed in the TMDLs themselves or only included in the TMDL Implementation
Plans? Does DEQ's enforcement authority apply to both TMDLs and Implementation
Plans?

Briefly describe how the prescriptive TMDL approach will address NOAA and EPA's
concerns with landslide prone areas and road density and maintenance, particularly
on "legacy roads”. During our January 14th meeting/conference call, the state
discussed the potential use of DOGAMI LIDAR coverages, Relative Bed Stability, and
GRAIP methodologies to assess, target, and address landslide prone areas and road
issues in support of the new prescriptive TMDL process. DEQ should briefly
describe these methodologies and/or others and how they will be used in the new
TMDL process. The description should include how these tools will help target and,
where needed, develop "safe harbor” BMPs.

Provide a few examples of the types of "safe harbor" BMPs Oregon would use to
address our concerns about adequate protection of riparian and landslide-prone
areas and management/maintenance of forestry roads, specifically legacy roads, and
meet load allocations and surrogate targets. We recognize that the BMPs could vary
Jrom parcel to parcel based on the site conditions but we need a reasonable
assurance that the types of "safe harbor" BMPs Oregon is developing link to, and
would meet, water quality standards and protect beneficial uses. For example,
requirements for restricting harvest intensities and methods on high risk landslide
prone areas should be described along with the triggers or thresholds for their
application. We recommend providing comparable examples of harvest restrictions
on high risk landslide prone areas such as those applied under the Washington
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Forests and Fish rules as well as the harvest restrictions under the Oregon Forest
Practices Act rules related to high risk landslide areas above roads and buildings.
The Northwest Forest Plan also includes measures for landslide prone areas that
DEQ could consider.

d. Briefly describe DEQ's approval/disapproval process for TMDL Implementation
Plans. To address the additional management measures for forestry condition,
decisions to approve or disapprove need to be based on the plan's ability to meet load
allocations or surrogate targets. If DEQ's decisions are based on a basin-specific
rule adopted by BOF, then such rule must have the ability to meet load allocations or
surrogate targets.

4. Provide a schedule for developing new prescriptive TMDLs and safe harbor BMPs and
updating existing TMDLs and Implementation Plans within the 6217 boundary following
the new prescriptive TMDL process.

i

Complete and submit to EPA and NOAA a prescriptive TMDL that includes safe harbor
BMPs and a TMDL Implementation Plan for the Mid-Coast basins and that addresses the
outstanding additional management measures for forestry condition.”

Timeline in May 12, 2010 EPA/NOAA Letter:

« June 30, 2010: Submit a legal opinion from Oregon's Attorney General's Office (Item 2).

«  September 30, 2010: Provide commitment that Oregon will pursue prescriptive TMDL
process for addressing the additional management measures for forestry condition
(Item I).

e January 31, 2011: Provide additional detail on the prescriptive TMDL process (Item 3).

s March 31, 2011: Provide a schedule for implementing the prescriptive TMDL approach
throughout the Coastal Nonpoint Program management area which includes a time line
for developing new TMDLs as well as updating existing TMDLs (Item 4).

o June 30, 2012: Complete and submit prescriptive TMDLs and TMDL Implementation
Plans for Mid-Coast basins (Item 5).

DEQO Activities to Meet EPA & NOAA Requirements:

Item 1.

DEQ is developing an issue paper and guidance on Implementation Ready TMDLs (on
schedule). Implementation Ready TMDLs is a term that better describes the type of TMDLs we
will be developing and meets prescriptive TMDL requirements.

Item 2.
A legal opinion from Oregon's Attorney General's Office (Attachment B).has been prepared that
states:

“We conclude that DEQ is required to develop and implement LAs for nonpoint sources

of pollution, including, where applicable, pollutant loads from operations on state and
private forest lands. In fulfilling this legal requirement, DEQ is authorized to establish
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allocations for individual nonpoint sources. Based on the assumptions set out above, we
conclude that the law would allow DEQ to identify BMPs or other control measures
needed to implement source specific LAs, including forest operations. In keeping with
statutory directives and the policies in the EQC’s TMDL rules, however, the BOF would
be given an opportunity to adopt new BMPs or control measures that are as effective as
safe harbor BMPs and that would be implemented by ODF. If the BOF does not
promulgate such implementation measures, DEQ has authority to directly order
compliance with the load allocation because such measures are required by the CWA.”

The 303(d) listings in Oregon are done based on waterbody segments but TMDLSs are developed,
where appropriate, on a watershed basis. DEQ develops a TMDL and allocates waste loads for
point sources and load allocations for nonpoint sources for those sources identified through the
TMDL process as significant. The Department of Forestry develops statewide practices for
forest operations which are used for private forest management in the Mid-Coast basin. ODF can
also develop basin practices but basin specific practices have not been developed in the Mid-
Coast basin. Once a TMDL is completed and waste load and load allocations are developed
DEQ sends an order to the Designated Management Agency responsible for that sector and
request an implementation plan.

Item 3.
DEQ will respond to this request for “additional detail on the prescriptive TMDL process” by
the due date required.

Items 4 and 5.

The following Mid Coast subbasins and pollutant parameters will have Implementation Ready
TMDLs developed by June 30, 2012: Alsea, Siletz, Siltcoos, Siuslaw, and Yaquina subbasins.
Implementation Ready TMDLs will be developed in these subbasins for temperature and
bacteria. Sediment will be addressed thru a separate process but will be consistent with the
Implementation Ready TMDL approach.

DEQ Timeline: DEQ is currently meeting or exceeding the EPA and NOAA timelines.

» June 30, 2010: Submit a legal opinion from Oregon's Attorney General's Office (Item 2)
(Attachment B).

» September 30, 2010: Provide commitment that Oregon will pursue Implementation
Ready TMDL process for addressing the additional management measures for forestry
condition (Item 1) (on schedule). ,

» January 31, 2011: Provide additional detail on the Implementation Ready TMDL
process (Item 3) (on schedule).

s March 31, 2011: Provide a schedule for implementing the Implementation Ready TMDL
approach throughout the Coastal Nonpoint Program management area which includes a
time line for developing new TMDLs as well as updating existing TMDLs (Item 4) (on
schedule).

»  June 30, 2012: Complete and submit Implementation Ready TMDLs and TMDL
Implementation Plans for Mid-Coast basins (Item 5) (on schedule).
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Questions regarding this submittal should be directed to Don Yon of DEQ at (503) 229-6850.

Sincerely,

e e

Neil Mullane, Administrator
Water Quality Division
Department of Environmental Quality

cc: Don Waye, EPA HQ
David Powers, EPA Region 10
Allison Castellan, NOAA HQ
Don Yon DEQ
Amanda Punton, DLCD
Eugene Foster, DEQ HQ

Robert Bailey, Administrator
Coastal Division
Department of Land Conservation and Development
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Attachement A

7 U.S. Department of Commerce H U.S. Envirenmentzl
{ i Nanony Qezankc and Aimospheric wm Protestion Agenoy
“ Arlminivrstan

Neil Mullaze MAY 12 200 Beb Bailz

Admnistraor Administrator

Wirer Qualicy Division Coasta! Division

Depertment of Envirennwnta) Quaiity Depariment of Land, Conscrvation and
El11 SW Sixth Avenue Developmunt

Portland, Oregon 97204 635 Capitol Strect. NE, Suite 152

Salem, Oregon 97301

Dear Mr. Mullanc and Mr. Bailey:

The Enviroamental Protection Agency (EPA) and National Oceanic and Atmaspheric
Admanistraion (NOAA)Y have beer working sloscly with you and your staff to adidress the
remaning conditiens on Oregon’s Toastal Nonpoint Pallutios Control Program (Coastal
Nonpoint Program). We are very pleased with the progress that has been made. Over the past
several months, we heve had several meelings and conversationsto discuse Oregen's October
29, 2000 draft approach 1o receive full approval of its Constal Nenpolnt Program e stae shared
withua in Janwwacy  We would like to take this oppertwaity to formally ollow up on the stax's
proposal and clarify what EPA and NOAA would need from the state bafiore we are zble 1o
cansider fully approving Oregon’s Coastal Nonpoirt Program.

We are highly supaorive of Option #1, the prescriptive TVMIDL approach, extended to acdress all
three owstandiag forestry issues, for meeting the additionzl manzgement measures for forestry,
as well &s the vwo strategles you laid out for satis fying the new development and onshe disposzl
system conditions. We belisve these spproaches conld cnabls the state to mesive ful. approval
of its Ceastul Nonpoiat Program. However, sdd: tional elarifieation and detzils are needed before
we can make a final decision.

The enclosed attachmznt lists the infommation Cregon must provide and timeliae for dning so
before EPA and NOAA would be able to approve Cregon's prograrr, We recogn:ze tha: some of
these items may be challengng and require time to zomplete. EPA and NOAA developed the
il in consulation with state dal’ w e i daley wers ismuinable yo keop s provcs
moving forward. If sufficient progres: is not being made, EPA and NOAA may disasprove
Orepan’s pogram and withholé a porion of the staze’s Clean Water Act Section 319 and Coastal
Zome Management Act Sxction 306 finding pursuant to 16 US.C. § 14353Kc).

After carefil considesation, ZPA and NOAA nolonger believe parsning a chanpe to the Forest
Practices Act (Option#2) is a viable opticn at thus time It would take years for the rule change
provess 1o play vulad Qe is uu curlainty e sosouwne-intersive effont would ultinwtely sesut
in subsatzntize le changes ty address NOAA and EPA’s rsnaining forestry eongerns; adequate
protection of riparian arxl landskde-prone areas, and manazement/mainenance of forestry raads
impairing water qualily, particularly lepacy roads.

2014-919500014305



tJ

As always, EPA and NOAA lock forward to continuing to work with you to address the
remaining conditions on your Coastal Nonpoint Program. Please let us know if there is any
specific assistanoe you need. For example, we would be happy to provide existing reports and
data, and/or comparablc examples on how the outstanding additional management measures for
forestry can be met. NOAA's National Marine Fisheries Service could alse provide information
on forcst management strategics that will help protect aquatic species, including salmon.

We cncourage you to share proposed riparian, laadslide, and legacy road best managerment
practices (BMPs) as well as drafts of the onsite disposal system rules and TMDL hmplementation
Guidance with us to review. Early NCAA and EPA feedback will help ensure the BMPs, onsite
rulcs, and TMDL Implementation Guidance will help 1o protect water quality and aquatic
resources and satisfy the conditions onthe state’s Coastal Nonpoint Program.

Please contact either Dave Powers of EPA Region 10 at [503) 326-5874 or Allison Castellan of 1
NOAA at (301) 563-1125 if vou have questions.

Sincerely,

King, Chicf Bussell, Dircetor
Coastal Programs Division Office of Water and Watersheds
Office of Occan and Coastal Resource Environmental Protection Agency,
Management Region 10

National Oceanic and Ammospheric Administration
Enclosure x

¢c: Don Yon, OR DEQ
Amanda Punton, OR DLCD ;
Eugene Foster, OR DEQ HQ .
Don Waye, EPA HQ
Dave Powers, EPA RI10
Allison Castcllan, NOAA
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Attachment
What NOAA aed EPA Nevd frum Oregon fur Cuastal Nunpeint Program Appruval

0OSDS:

1. Adopt new rules requiring regular inspections for OSDS. Inspecting the systems at time of
property transfer by trained/certificd inspectors as laid out in Oregon’s October 29, 2009
draft stratcgy is suficient. Please provide NOAA/EPA witha copy ofthe draft rules to
review o ensure the final rules will meet Coastal Nonpoint Frogram requirements.

Timeline:

e November 34, 2010: Policy Option Package for Rules Development completed.

« January 2011 through June 2011: Request funding frem the 2011 Oregon Legislaturs
to 2upport ime-of-2ale inspections for OSDS.

*  June through December 2012: Provide drafi(s) of rule langua,_.e o NOAA and EPA for
review/commert.

*  December 31, 2012: Rule development completed.

e Jannary 31, 2013: Submit new rules to NQAA and EPA for revica/approval.

e March 2013: Fule implementation and inspections begin.

New Development:

1. Complete TMDL Inplementa:ion Guidelines for the Coastal Nonpoint Program managemaent
area that incorporate the new development management measure requirements or practices
consisten: with the new development measure. Please provide NOAA and EPA with drafts
of the gnidance to raview to ensure the final product will mest Coastal Nonpoint Program

requircments.

2. Submit a strategy aed schodule for complcting and updating TMDL Implementation Plans
within the Coastal Nonpoint Program managemen: area to be consistent with the sew TMDL

Tmplementation Gudance.

Timeline:

e« June 39,2010: Initial draft guidance document completed and provided to NCAA and
EPA for reviewand comment.

¢  December 31, 2010: Final draft guidance docament conpleted and provide 1o NOAA
and FPA for review and comment

s DMarch 31, 2011: Public review of final draft guidance docusnent completed,

e Junc 30,20 1: Final guidance document relcased and ssbmitted to NOAA and EPA,
along with strategy and schedule for updating TMDL Implementation Plans.

= Juneduly 2611: Workshops for Designated Management Agencles begins.

Adiitional Management Measures lor Forestry:

1. Commit t> the prescriptive TMDL, Implemertation Plan, and “safe harbor™ BMP approach
(“Option 1™ under the State's proposal) that will satisfy the additional management measures
for forestry conditicn, specifically addressing riparian and laadslide-prone arcas, end road
issues.

10
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2. Providea legal opinion from the Oregon Attomey General's Office that clearly concludes
Oregon DEQ has the authority to prevant nonpoint scurce pollution and require
implementation of the additional management measures for forestry. Specifically, ander the
state's carrent proposal, the legal opinion must conclude that DEQ has the authority to
enforce TMDLs, inclucing “safc harbor™ BM Py, with regard to ripanan buffers, landslide-
prone areas, and legacy roads.

3. Providea more detailed description of the new prescriptive TMDL process. This revised
descripton should:

a. Clarify the mechanism DEQ plans on using to require prescriptive, *“safe harbor™ BMPs,
Will the BMPg (or possibly a ment of “safe harbor™ BMPs to select from) be placed in
the TMDLs themselves or only included in the TMDL Implementation Plans? Does
DEQ’s enforcemen: authority apply to both TMDLUs and Implementation Plans®

b. Briefly describe how the prescriptive TMDL. approach will address NOAA and EPAs
cancerns with landslide prone areas and road density and mainteaance, particularly on
“legacy roads.” During our January 14" meeting:conference cal, the state discassed the
potential use of DOGAMI LIDAR coverapes, Relative Bed Stability, and GRA[P
methodologies to assess, target, and address landslide prone areas and road issues in
support of the new prescriptive TMDL process. DEQ should brizfly describe these
methodologies andfor others and how they will be used tn the new TMDL process. The
desaiption shiuuld iiclude hiow ticse wols will belp Garpet amd, whicie nowdad, develop

“safe harbor™ BMPs.

¢. Provide a few examples of the types of “safe harbor™ BMPs Orezon would use to address
our cancerns about adequate protection of riparian and landslide-prone arcas and
manigement/maintenance of foresiry roads, specifically legacy mads, and meet load
allocations and surrogate targets. We recognize that the BMPs could vary from parcel to
parcel bascd on the site conditions but we need a easonable asstrance that the types of
“safe harbor” BMPs Oregon ts developing link to, and would mect, water quality
standards and prote:t beneficial usss. For example, requirements for restricting harvest
intersities and mettods on high risk landslide prone areas shoule be described zlong with
the tiggers or thresholds for their application. We recommend providing comparable
examples of harvest restrictions on high risk Jandslide prone aress such as those applied
under the Washington Forests and Fish rules as well as the harvest restrictions under the
Oregon Forest Praciices Act rules related to high -isk landslide areas above roads and
buildings. The Northwest Forest Flan also includ:zs measures for landslide prore areas
that DEQ could considcr.

d. Brielly describe DEQ’s approval/disappraval protess for TMDL Implementaticn Plans,
To address the additional management measures for forestry condition, decisions to
apprve ar disappreve need to he based on the plen’s ability to meet load allocations or
sirragate targets 1" NEO's devisions are hased o a hasin-specide rule adopted by ROF,
then sech rule must have the ability to mect load sllocations or surrogate targets.

11
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4. Provide a schedule for develeping new prescriptive TMDLs and safe harbor BMPs and
updating existing TMDLs and Implementation Pians with.n the 6217 boundary following the
new prescriptive TMDL process.

5. Complete and subnit to EPA and NOAA a preszriptive TVIDL thatincludes safe harbar
BMPs and a TMDL Implementabion Plan tor the Mid-Coast basins and that addresses the
outstanding additicnal management measures fer forestry condition

Timeline:

e June 30, 2010: Submit a lcgal opinion from Oregon’s Attormney General's Office (licm
2).

s  September 30, 2010: Provide commitment that Oregen will pursue preseriptive TMDL !
process for addressing the additional management measurcs for forestry condition !
January 31, 2011: Provide additional detail on the prescriptive TMDL process (lem 3).

¢  March 31, 2011: Provide a schedule for implementing the prescriptive TMDLU appreach
throughout the Coastal Nonpoint Progtam masniagement area which includes a timelmne
for developing naw TMDLs as well as updating existing TMDLs,

e June30,2012: Compleic and submit prescriptive TMDLs and TMDL Implementation ]
Plans for Mid-Coast basins,

12
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Attachement B

JOIN R KROGER MARY H. WILLIAMS i
Ansarcy Cawnd Deprty Aflursey Genenl :
i
DPPART'MFVT OFR IISTICE i
CENERAL COUN3EL DIVISION {
MEMORANDUM :
DATE: July 2,2010
TO:! Neil Mullane, Wate: Quality Division Adminiswator
Departmert of Enavironmental Quality ;
.// ;
FROM Larry Knnidsen, Senior Asisant Attomey (‘:ncml < /-/:*— / &
P
Natwral Resources Sectior
SUBJECT: DEG Aathority t Develop and implement Lo.'ﬂ/ Allo.atlons for Forestland
Sources

Quazstion and Brief Anawer

Ycu kave asked whether the Department of Envirormental Quailty (DEQ) has “he legal
authorivy to develop specific load eliocations (LAs) and imalementadion measures for forestland
owrers. The qucstionasaurrt.b the fitowing facts: A waterbudy within G ouastil zune bib w
et watst yuality standards’ for temperature, turbid:ty or susperded solids. Forestland
opertion: on propertics adjeccat to the waterbady centribute significantly to the pollutant load
that is wsponsible for the failure of the watarbody to meet stardards The DEQ has determined
that statewide best managemoni pract.ces (EMPs) implemented by the Oregon Board of Forestry
{BOF) under the Fovest Practices Act (FPA} ar inadequata tr, ansiite the achievement afwatar
aquality standards.

Based or these assumed facts, the DEQ would issuc a total maximom daily load (TMDL)
for the walerbody along with a walcr Juelity managencent plan (WQMP), Under the TMIL, the
DEQ proposes to assign LAS 1o individual property owrers—including forestiand owners—
adjacert to the waterbody asoppoecd to zererel LAs for thz nanpoint saurce polluton sectors as
has ‘yplcally been dons in previous TMDLs The waler quzlity managenent plan (WQMP)
issued in con unztion with tte TMDL would require 2ach sausce to undertake an appreved
imp.cmentation plan saecihic to the property. 1he DEQ also would estaslish *safe hartor’ BMPs
ar ohet conuol measures that ©i belleves to be adequate 1o meet the LA to the maxinum extent
prauicable in the case of forestlands, 1f the Board of Forestry adopxs best management
pravtives thatare at least as proictive as ths DEQ BMPy, umipliance with the BOT BMPs

! [ tais memarandum, the tern water quility standad is used i its naTow scase to mean only those stendards
rquired under Clem Water Act Sectin 303 (33 USC §1313) sad the EPA's implenyentisg ralesadopted by the
Environmenti) Quality Cutmasion (2QC) wwia OXS 4683.035 wid vudificd in DAR viapiss 240, division 41,
TORS 537.€10 » CRS 527.785.

31t is anficipated that the CEQ wauld consull with Orepan Departreent of Foresiry when developing the safz harbor
EMFs and in otaer natters relating 10 TMDL development and enforecmnent.

1515 S\W Fifth Ave, Suite 410, Postlard, ORR 27201
Telephora- (9713 673-1RRE Fix: (971) 6710884 TTY: (A1) 71352900 wvw.daj.date.orms
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Neil Muliane
July 2, 2010
Page 2

would constitute implementation of the LAs. If the BOF does notadopt basin-specific BMPs or
if the DEN finds that the ROF's BMPs ar= not as protective as the safe hartbor RMPs, the DEQ
will require the forestland owner to comply with the safe harbor BMPs, or to develop its awn
BMPs and subm.t them ta the DEQ for review and approval.

As discussed in the Legal Analysis section below, we believe that the DEQ dacs have the
legal authority tc develop and enforee these source specific LAs for landowners, incliding
pwners of forestands.

Background

Under the Coasta. Zone Managerent Act;! Oregoa is required to develop end submit to
the U.S. Environmental Protection Agency (EPA? and the Nations] Occanc and Atmospheric
Agency INOAA) a Coastal Nonpomt Source Pollution Centrol Plan.® Under Clean Water Act
{CWA) Scction 319 the statc is also rcqurcd to develop end subniit to the EPA a plan for the
sontrol f nonpoint source pollution. 5 Under coastal zone statutes and the EPA's CWA
guidance, a state's coastal nonpaint source plan is to be closely coordinated with it CWA
Section 319 nonpoint sovree plan, and also with any TMDLs developed under CWA Section
303. Essentially, the coastal plan serves to update or supplement the Scetion 319 plan,

The DEG has determined that water quality in a number of coastal basins fails to meet
ccrtain water quelity standards inzluding :hose for temperature and suspended sediment.’
Further, the EPA and NCAA have asserted that the coastal plan submitted by Orcgon docs not
adequately protest water quality with respect to pollutant loads from operations on private forest
lands, specifically with respect to riparian areas, landslide prone arcas, anc forest roads. Unless
the State of Oregon takes action b resobv: these concerns, the EPA and NOAA have indicated
that thay will eansider the state to be nut nf complianee with these federal laws and they wifl
withhold federat funds under the CZMA Ihat are currently administered by the Department of
Land Conscrvatnn and Devclopncnt (DLCD) and funds ander th: CWA that are administered

by the DEQ.?
Legal Analysis

Under the federal Clean Water Act, Orepen is required to develop zeneral water quality |
slandards that are adequate to pretect designated uses as well as actual uses in existence asof i
1975.7 Under th2 appliczble statutes, the Environmental Quality Commission (EQC) is 7

‘16 USC § 1451 Lo § 1466, :
* 16 USC § 1455(b) i

‘33 USCy 1329(b) :
" Sec DEC's CWA Section 305(b) Repert at hnp..mww doy.state.or. s/wa/assessment/rrt0406. m. i

' 16 USC § 1455b{c); 33 USC § 1329. In addition, a suit filsd by envrottnentd groups agalnss the EPA and NOAA :

is presently pending in the ULS, Federal District Court. It soeka an arder requising the agencies to withhold grant

funds based on the Iack of apgroval of Oregon's Coastal Plan, NiFEA v. Gusierves, C09-L17 (D). On, 1/6/09).

*33 USC 1313 {CWA Sectior. 303); 40 CFR $314(e); 4DCFR 131.6, These standards must then he n.pprmcd by the

EPA and to the extent that a sinte fails to adopt stindards or adopts standards that are not adequasely protective, the

EPA will promulga® standards for the siate, fd, «0 CFR pert 131,
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responsibie for adopting these standards,'® The CWA includes scveral strategies designed to

ensure thet water standards arc achieved and maintained. Point sources are generally prohibited :
fiom adding pallutants 1o waters of the United States withou: a Natioaal Pollutant Sysiem i
Cischarge System (NPDES) permit.'’ Such permits must include technology bascd effluent j
limits and additional water quality bascd cffluent limits when needed to ensure that the discharge i
will nat cause or contribute to a viclation of standards. Nonpoint sowrces, in turn, are typically
subject to state management plans required by CWA Section 319, ' Nonpoint source
management plans typically use BMPs or similar coatrol measures to reduce pollutants to the
maximur, cxient practicable. Ther: are also mechanisms for addressing water pollution from
federal sources and activities."

Oregon's Statutes create a syecial relationshis between the DEQ and the Oregen
Department of Forestry (ODF) with respect to the regulation of waler quality on state and
privately aeld forestlands. The statutes require forest operations o be conducted in full
compliance with water quelity rule: and staxdards adopted by the EGCC.™ For nonpoint source
dischargcs, the BOF is directed to develop best mamagement practices that ensure, to the
maximum extent practicable, that forest operations will be conducted in a maner that will not
impair the achievement or maintcnance of water quzlity standards. Taus, the 30F essentially
develops the BMFs that are the basis of Oregon’s Section 319 plan for contralling norpoint
sources pollution associated with sate and private forest lands in onder to meet water quality
sandards. The statutes alse provide a mechanism for the EQC to petition the BOF for more .
effective BMPs in the event the Cammission concludes that nonpoin: source discharges from .
forest operation being conducted in accordance with current BMPs significartly contribute to j
WQS violations."” Fo theextent that a forest operation is being concucted in compliance with
applicable BMPs, operatots arc geoerally shielded from liability tor violation of watet quality
siandards.'®

C.can Water Act Szction 303 has additional provisions, generally referred to as the
TMDL program, designed to address situations where standards arc not being met despite the
Scction 402 and Section 319 programs discossed abave.'”” The CWA requires states 1 identify
those walers of the U.S, where stardards ar2 not being met and whers the effluent limits imposed
under NPDES pennits and the Section 319 Nonpoint Source Management Plan are not expected
to bring tae watersody into compliance with the standards.* Under this program, the CWA
requires end Orcgon sintutes autharize DEQ to establish 2 TMDL with toad allocatiors for the
various sources of pollutants and to implement these allocations via implementation plans,

% e ORSA63B. 010; 46BD3.035; 4688.048, The st2ndards arz codified in OAR chapler 34(, Divisiondl.

' CWA Sestions 301 and 402 33 USC §% 1311, 1342).

£33 USC§ 1329,

¥ See, 6.8., CWA Section 313 @3 USC § 1323) governing faceral faciliies and adivities and CWA Section 401 (33
USC § 1341) addressing federa! licenses and approvals,

¥ ORS §27.724.

* ORS 577.765.

® )RS §27,770. Sew also ORS 468B.05C (prohibiting violarions of wat:r quality standards)

F33usci 1313

¥ 40 CFR § 130.7.
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permits and otders developed to bring the water body irto compliance with the water quality
standards.'?

The water quality statutes generally give DEQ very broad authority 1o implement
TMDLs.2® Wih respect to operations on forestlands, however, neither the EQC nor DZQ may
“promulgate ar enforee any cfflucnt limitations® or controls on nenpoint source discharges”
from forest operations, unless controls imposod under the FPA are insufficient to meet the
requirements of the Clean Water Act** The EQC’s rules governing TMDLs also specify that the |
DEQ will look to the ODF to act as its desigrated management agency for implementation of
TMDLs on stete and private forestlands. '

When the DEQ issues a TMDL, it is roquired toissue wasic load allocations to point
sources and load allocations to nonpoint sources that contribute significantly to the failure of the
waterbody to meet standards,® These allocations, along with an accounting for natura:
background and a margin for safcty, may notexceed the assimilatve capacity of the
waterbody.?! DEQ also must deveop plans & implement the allocations established in the
TMDL.® The allocations in a TMDL are nol water quality standards. They are measures
designed to bring a wate:body that fails to meet water qaality standards into complipnee when
the basic C\WVA provisions, e.g. NPDES permits and the Section 319 Nonpoint Source Plan are
not 2xpected to be adequate. Thus, the measures needed to implement load allocations under a
TMDL for a specific basin, often will need ta be more stringent than the gensral BMPs designed |
to maintain water quality standards under the Scction 319 Plan, !

DEQ Is authorized and dirested to establish load allocations and implementation
requirements based on an individual sources of pollution or sectos of similar sources.® The
rules specify, however, the ODF isexpected o be the designated management agency -hat
develops TMDL implementation p.ans for nanpoint source pollution from state and private forest
operations and that &t will usc the authorities provided by the FPAZ Should ODF decline to act
as the designaed managemenl agent, however, DEQ is authorized to establish its own
implementation requirements to the extent required by the CWA and to the extent thatcontrals
adopted by the BOF under the FPPA are deemad by DEQ to be inadequate to implemes: the
TMDL. Thusin situations whon the ODF is 10t carrying out the role of degignated management
ageacy and implementing BMPs adcquate to implement the LA, DEQ may lzgally conclude, and
in some cases likely must conclude, that implementation of its safe harbor BMPs is required.

¥ 33USC § 1313(d); ORS 4¢63D.030; 468B.035; ORS 463B.110. Oregon's rules governing establishment and
implzmentation of TMDLS are set out in DAR chapter 340, divisicn 42.

2 ORS 468DB.01C; 4698.030; 468B.1 10.

' OBS 468B.110(2). The rerm “eMMuent Gmit™ refers o a spesific type of water quality pemit conditien and
nosmally would not be used in the context of nonpoeint source poliction contrals. Its use in this context is somewlhat
unclear,

2 14 (referencing ORS 527.755 and 527.700).

DI0USC & 1313} 40 CFR § 130.%.

* OAR. 340-0420040.

B 33USC § 1314d)X1DY; 40 CFR 130L.3(d)(2).

5 QAR 340-042-04002)Xh) ard (DCHD; OAR 340-042-0080(1).

7 DR 20-04200806(2).
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Couclusion

We conclude that DEQ is required to develop and implement LAs for nonpcint sources of |
pollution, including, when applicable, pollutant loads from operations or. state and private forest
lands. In fulfilling this legal requirement, DEQ is authorized ta establist. allocations for
individual nonpoint sources, Based on the assumpions set out above, we conclude that the law
wouls allow DEQ to identify BMPs ot other control measures needed to implement source
specific LAs, including allocations for forest operations. In kecping with statutory directives and
the pelicies in the EQC*s TMDL rules, however. tic BOF weuld be given an opporunity to
adopt new BMPs or control measures that are as cifective as the safe harbor BMPs and that
woule be implemented by CDF. 1T the BOF daes not promulgate such implementation measures,
DEQ has the authority to directly order complianca with the load allocaton becausc such
measures are reqaired by the CWA, ‘

076081

cc: Bob Bailey, DLCD
Marvin Brown, ODF
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